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To curb monopolies and promote fair competition in the booming
e-platform economy sector, the State Administration for Market
Regulation or SAMR issued the Draft Anti-Trust Guidelines for E-
Platform Economy Sector (the “Draft Guideline”) on November
10, 2020 to openly solicit public comments. The highlights of the
Draft Guideline include, among others:

1.

Elaborated rules for defining relevant market. To identify if
monopolies occur, the relevant market usually needs to be
analyzed first, according to applicable anti-trust laws and
practices. However, in light of the diversity of parties
involved in the e-platform businesses, the complexity of the
e-platform business models and the frequently changing
competition dynamics, it is quite impractical to define all the
relevant markets under the current anti-trust rules.
Therefore, the Draft Guideline proposed the following
solutions: (a) identifying the roles of the relevant market
under different scenarios first. If the e-platform operators
have entered into vertical or horizontal monopoly
agreements, a case of monopoly can usually be
established. In the case of abusing dominant market
position, the relevant market usually requires to be defined.
However, when certain requirements are met, the breach
of anti-monopoly can be recognized without defining the
relevant market first. On the contrary, identifying the
relevant market is normally required in the case of
concentration of business operators; and (b) using certain
specific approaches to identify the relevant market in the e-
platform business area. For example, when determining
the relevant commodity market, SAMR could perform a
demand substitution analysis based on such factors as e-
platform functions, business models and user groups or,
alternatively, supply substitution analysis based on market
access, technical barriers and etc.

Specified rules to identify monopoly agreements and abuse
of dominant market positions. Due to the inherent features
and the increasing applications of big data, algorithm and
Al technologies in the e-platform business, it becomes
more and more challenging under the current anti-trust
legal system to identify and regulate certain types of
monopoly activities. In this connection, the Draft Guideline
brought up the following proposals to close the regulatory
loopholes: (a) making it clear that a monopoly agreement
could be made by algorithm conspiracy through big data
manipulation and other technological measures, among
others. The Draft Guideline also recognized the hub-and-
spoke arrangement as a special monopoly agreement,
where the competitive business players take advantage of
their relationships with the e-platform operators to reach
vertical monopoly agreements, or to manipulate with those
operators to make arrangements with horizontal monopoly
effects; and (b) allowing SAMR to factor in the e-platform
market participants’ ability to acquire and process the
relevant data when analyzing dominant market positions.
The Draft Guideline also discussed how to deal with certain
highly controversial behaviors such as eliminating
customers’ choice of platforms, big data based price
discrimination and other unfair competitions emerged from
e-platform business activities in recent years.

Improved filing and investigation standards for
concentration of business operators:

(@) The Draft Guideline made it clear that all
concentration of business operators involving VIE
structures shall be subject to anti-trust investigations.
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For years, cases of concentration of business
operators involving VIE structures have not been
reviewed or approved by the Chinese anti-trust
authority as a result of the ambiguous legal status of
VIE structures. Since the VIE structure is not
exempted from the statutory anti-trust filing
requirements, in practice, business concentrations
involving VIE structures often fall into deadlocks,
having the underlying parties struggle with legal
compliance issues. A breakthrough was seen in July
2020 when a high-profile anti-trust case featuring VIE
structure has been approved unconditionally by the
Chinese authority for the first time (you may find
briefings in our August 2020 issue of China
Regulatory Updates). Now the Draft Guideline takes
a step forward by requesting eligible business
concentrations with VIE structures be subject to
mandatory anti-trust review and approvals, clearing in
principle some regulatory obstacles in this
connection. However, detailed requirements such as
filing procedures and examination standards
remained to be clarified. Also, it is not clear yet if the
new requirements could somehow affect completed
transactions retroactively; and

(b)  The Draft Guideline clarified methods for revenue
calculation as well as standards for concentration
investigations under the authority’s discretion. On
one hand, the Draft Guideline proposed that when
calculating business revenues, different approaches
may be taken to cater different e-platform business
models or revenue breakdown plans. On the other
hand, the Draft Guideline reiterated the anti-trust
enforcement agency’s discretionary authority to
initiate investigations pursuant to applicable anti-trust
rules and regulations, against business
concentrations where the mandatory filing thresholds
are not met, but fair competitions may otherwise be
undermined. For example, a start-up e-platform
business or a brand new type of e-platform business
may contribute low revenues, but they may still be
able to exclude or restrict fair competition in one way
or another. Similarly, in a highly concentrated special
market where the number of market players is
limited, competitions may be unfairly eliminated,
regardless of low revenue numbers. In summary,
while the anti-trust legislation and enforcement
tightens up, it is advisable that the investors take
approaches more cautiously especially when it
comes to VIE structures or transactions that may
exclude or otherwise restrict fair market competition
no matter the revenue standard is met or not.

Overall, the Draft Guideline has in principle inherited the existing
anti-trust laws and regulations, while providing more
implementing guidance and special touches on how to deal with
anti-trust legal issues in the quickly evolving e-platform business
sector. We will keep an eye on major developments in this
connection closely.

Chinese Legislature Adopted Newly Amended Copyright Law  FBECE/EREIET
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On November 11, 2020, China’s top legislature approved the
Decisions on Revising the PRC Copyright Law. The newly
revised Copyright Law will take effect on June 1, 2021. It has
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incorporated most of the major revisions proposed by the draft
amendments earlier this year (please refer to our May & June
2020 issue of China Regulatory Updates for details) which
include, among others, adopting the definition of works,
introducing punitive damage compensations, increasing penalties
on IP right infringements, and specifying the rules to use works
with joint authorship, to better suit the needs of the rapidly
evolving society and respond to some hot issues in the copyright
sector. Following the promulgation of this new Copyright Law, it
is expected that more detailed implementation rules and
regulations will also be amended accordingly.
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