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FINANCING & PE INVESTMENTS

CBRC Updated Regulations on Entrusted Loans
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AMAC Announced Notices to Curb Debt-Nature Investments
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In order to manage credit risks involved in entrusted loans, on
January 6, 2018, the China Banking Regulatory Commission (or
CBRC) issued the Administrative Measures for Entrusted Loans
of Commercial Banks (the “Measures”), according to which:

(a) banks must not accept entrusted funds, their own credit
funds, funds with other specific purposes or unproven
sources from trustors, to grant entrusted loans;

(b) entrusted loans shall not be used for investments in
equities, bonds, futures, derivatives, asset management
products or otherwise in the areas or purposes prohibited
by the applicable laws;

(c) itis further clarified that banks should only act as a trustee,
and must not choose borrowers on behalf of the trustors,
participate in loan decision-makings, or provide any form of
guarantee or assume credit risks, and

(d) banks are further required to enhance responsibilities on
risk management and ex post supervisions involving
entrusted loans, e.g., banks should record use of proceeds
for the entrusted loans and report the same to CBRC,
periodically analyze potential risk exposure of their
entrusted loan business and etc.

In terms of their impact on the PE investments, it's not crystal
clear whether PE managed funds will be considered as
“entrusted funds” in (a) above and are thus prohibited from being
extended as entrusted loans from CBRC'’s perspective. Note
that AMAC (the administrative arm of the PE funds) tends to
adopt a view that PE funds should not engage in entrusted loans
if they are debt in nature (see the next alert of this monthly
newsletter for details). Besides, the prohibited use of proceeds
on equity investments with entrusted loans may also curb PE’s
abilities from raising funds through entrusted loans.
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Echoing CBRC’s new regulations on the entrusted loans (see the
above alert of this monthly newsletter for details), on January 12,
2018, AMAC released relevant notes (the “Notes”) on its online
asset management submission platform that privately-placed
funds should not engage in the following debt products: (i) private
loans, small-amount loans, factoring assets or relevant beneficial
rights set forth in the Answers to Questions Related to the
Record-Filing for Privately-Placed Funds (7" Series) whose
ultimate goal is to provide loans; (ii) lending activities though
entrusted loans, trust loans and etc.; and (iii) other debt-in-nature
products in various disguised forms through SPVs or other
instruments. AMAC will stop new or under-review applications of
such unqualified PE products from February 12.

It is not clear whether the above-mentioned prohibition of debt-
nature investments will also extend to the more commonly used
investment structures combining debt and equity elements (such
a convertible debt). However, based on our observations of
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PE Funds May Participate in Market Oriented Debt-to-Equity Restructurings
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Seven Ministries Set to Integrate Outbound Investment Administration Framework
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recent regulatory updates (including, for example, AMAC has
welcomed debt and stock combination structures in PE-related
Quasi-REITs businesses according to a recent real estate
seminar hosted by AMAC, and the government has recently
allowed PEs’ participation in debt-to-equity restructurings of
relevant entities (see the next alert of this monthly newsletter for
details)), we tend to think that the debt/equity structures are at
least permitted in certain circumstances, though a more clear
guidance is yet to be spelt out by AMAC in the future.

TR A ZATBEA S

On January 19, the National Development and Reform
Commission (or NDRC), the People’s Bank of China (or PBOC),
the Ministry of Finance (or MOF), the State-Owned Assets
Supervision and Administration Commission (or SASAC), CBRC,
the China Securities Regulatory Commission (or CSRC) and the
China Insurance Regulatory Commission (or CIRC) jointly issued
the Circular on Certain Policies for the Implementation of Market-
Oriented Debt-to-Equity Conversions (the “Circular”), to help
convert qualified debts to equity interests and reduce leverage of
the relevant entities (mostly state-owned ones), an effort initiated
back in 2016 by the State Council.

Compared with the previous one introduced in 2016, the Circular
has tried to introduce a more market oriented scheme, such as
allowing PE funds to work with the qualified implementing
institutions (i.e., financial asset management companies,
insurance asset management agencies, state-owned capital
investment operating companies, qualified subsidiary institutions
of banks and etc. who will buy debts from the banks and then
convert such claims to the equity interest of the target entities) to
restructure the subject debts, and permitting varied combinations
of equity and debt restructurings instead of a single form of debt-
to-equity conversion. Furthermore, the Circular further clarified
that not only state-owned enterprises, but also private-owned
enterprises and foreign-invested enterprises can be the targets
of the debt restructurings, and debt claims by financial
companies other than the banks, entrusted loan claims, finance
lease claims, operating claims can also be restructured to equity
interests.

GERITBRA R L

Recently, the Ministry of Commerce (or MOFCOM), PBOC,
SASAC, CBRC, CSRC, CIRC and the State Administration of
Foreign Exchange jointly issued the Interim Measures on the
Filing, Approval, and Reporting of Outbound Investments (the
“Interim Measures”), effective upon release.

As an infrastructure type of rules governing outbound
investments, the Interim Measures proposed to establish a joint
administrative system with differentiated management, unified
information channel, and inter-department disciplinary system,
based on an official interpretation by MOFCOM. The Interim
Measures reiterated that the current filing/approval system on
outbound investments should be based on a negative list to be
adopted, and the subject countries or regions for the outbound
filing/approval should only be the ultimate ones where the
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investments are finally made (instead of any intermediate
destinations of SPVs). The Interim Measures further
strengthened information reporting obligations by the parent
Chinese entities (on pre-investment matters, monthly/annual-
based regular reporting, key progresses, efc.), and set to
establish an unified information collecting and sharing system
among the seven ministries (fo be led by MOFCOM). Specific
rules are expected to be adopted by the relevant government
agencies in the near future to implement the Interim Measures,
including that MOFCOM is reported to be revising its current
Measures for the Administration of Overseas Investments,
effective from October 2014.

Note that NDRC is not a party of the government agencies
adopting the Interim Measures, and the Interim Measures have
not changed the current dual-filing/approval management by
NDRC and MOFCOM that the outbound investments are mainly
subject to (financial institutions or state-owned enterprises are
subject to separate regulations). The Interim Measures have
generally focused on consolidating administrations among
different government agencies to promote a collaborative in-
process and post effect supervision, which will hopefully guide
the country’s outbound investments towards more healthy and
orderly ones.
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