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AMAC Strengthened Regulations on Registration of Fund Managers for All Privately-Placed Funds
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On February 5, the Asset Management
Association of China (“AMAC”)
released the Announcement on
Certain Issues Concerning Further
Regulation of Manager Registrations
for Privately-Placed Funds (the
“Announcement”) to strengthen
regulations on registration of privately-
placed fund managers (“Fund
Managers”). The Announcement is
expected to have quite significant
influence on the daily operations of all
Fund Managers already registered
with AMAC as well as those to be
registered with AMAC. Highlights of
the Announcement include, among
others:

(a) Fund Managers failing to timely
register their first fund product will
be subject to deregistration

In view of the facts that a large
proportion of registered Fund
Managers have never been
engaged in any business relating
to privately-placed fund products,
the Announcement requires all
Fund Managers to register their
first funds within a given time
period (for instance, 6 months for
those to be registered after the
issuance of the Announcement).
Otherwise, the Fund Managers
will be subject to deregistration
penalty.

(b) Penalties will be imposed on Fund
Managers failing to file required
information on a timely basis

To implement information filing
and registration requirements, the
Announcement provided that if
the Fund Managers (i) fail to
make quarterly filing, annual filing
and filing for material changes for
more than once, (ii) fail to file
audited annual financial report
according to AMAC’s
requirements, or (iii) become
subject to the blacklist of the
credit information system for
violating the Interim Regulations
on Enterprise Information
Disclosure, AMAC will not accept
any filing application for fund
products by the Fund Managers
until such violation is rectified. In
addition, AMAC will also record
the Fund Managers on its own
blacklist and disclose to the
general public until 6 months after
the rectification is completed.

(c) Legal opinions are required for
initial registration and material
change registrations by Fund
Managers

Pursuant to the Announcement,
when applying for initial
registration and material change
registrations thereafter, all Fund
Managers are required to submit
a legal opinion issued by a PRC
law firm (Fund Managers already
registered with AMAC with
ongoing fund products may be
exempted from submission of
legal opinions if permitted by
AMAC). The legal opinion should
opine, among others, on the
following aspects of the
underlying Fund Managers: due
incorporation and valid existence,
business scope, shareholding
structure, capital, business
facility, risk management and
internal control policy, and
qualification of senior
management members.

(d) Senior management members of
Fund Managers are required to
obtain professional qualifications

Pursuant to the Announcement,
all senior management members
of privately-placed securities fund
managers should obtain the Fund
Practitioner’s Qualification
Certificate, while the legal
representative/executive partner
and chief compliance/rick control
officer of all other Fund Managers
should also obtain such a
certification. The Announcement
sets forth detailed requirements
that will apply to different
categories of professionals
engaged in the fund management
business.

We noted that in addition to the
Announcement, AMAC recently has
also released a series of other
documents which include, among
others, the Guidelines on Internal
Control of Privately-Placed Fund
Managers, the Measures for
Administration of Disclosures by
Privately-Placed Funds, and the draft
Contract Guidelines for Privately-
Placed Funds to tighten up regulations
of the fund industry. But it seems
apparent that quite some requirements
and provisions do not apply to private
equity funds and may actually hinder
the healthy development of the PE/VC
industry as they have not been
properly differentiated to suit the
private equity players. It will be
important to see how the market and
the PE/VC industry will react to all
these efforts by AMAC.
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Online Publication Subject to More Stringent Regulation
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On February 14, the State
Administration of Press, Publication,
Radio, Film and Television
(“SAPPRFT”) and the Ministry of
Industry and Information Technology
issued the Administrative Provisions
on Online Publication Services (the
“Provisions”), which will take effect on
March 10, 2016. The Provisions will
replace the Interim Provisions on the
Administration of Internet Publication
(the “Interim Provisions”).

Compared with the Interim Provisions,
the Provisions (i) further specified and
expanded the definition and scope of
online publication services, allowing
SAPPRFT to define “other kinds of
online publishing service”; (ii) set out
higher standards for application for
Online Publication Service License
(the “License”) and expressly
prohibited any form of lending, renting
or transfer of the License; (iii)
reiterated that Sino-foreign equity joint
ventures, Sino-foreign cooperative
joint ventures and wholly foreign-
owned enterprises are not allowed to
extend any online publication service
(which is in line with the Catalogue of
Industry for Guiding Foreign
Investment amended last year), and
introduced SAPPRFT administrative

COMPETITION LAW / &%k

approval over other Sino-foreign
cooperation projects; and (iv)
strengthened routine administration on
online publication activities by
implementing annual inspection on
enterprises holding the License,
requiring publication of online games
(including games licensed by foreign
copyright owners) to be approved by
SAPPRFT, among others.

The promulgation of the Provisions
indicates an increasingly strengthened
administration on online publication
activities. However, the fast
developing technology and market
may challenge the implementation of
the Provisions. With further
government clarifications to be
expected in the near future, we will
keep an eye on major developments in
this connection.
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Draft Amended Anti-Unfair Competition Law Published to Seek Public Comments
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Recently, the Legislative Affairs Office
of the State Council released the draft
amended Anti-Unfair Competition Law
(the “Draft”) for general public to
comment. In comparison with the
currently applicable Anti-Unfair
Competition Law, the Draft intended to
modify the definition and scope of
unfair competition behaviors and
activities in a significant manner,
specifically:

(a) The Draft introduced and defined
the terms of business marks and
confusion marketing, and clearly
labeled such wrongdoings as
using other famous entity’s
business marks or using other
entity’s registered trademark in its

trade name as confusion
marketing, in a hope to further
curb free rider behaviors.

(b) The Draft further addressed the
definition and typical behaviors of
commercial bribes so that they
can be more easily identified from
commercial discounts permitted
by applicable law. In addition,
according to the Draft, any
commercial bribe activity
committed by employee to benefit
the employer should be deemed
the wrongdoing of the employer
rather than of the employee
himself. Therefore, the
underlying employer should
assume the corresponding legal

liabilities, which hopefully in turn
will urge employers to strengthen
internal control against potential
commercial bribe behaviors.

(c) The Draft also defined the
following behaviors as unfair
competition: leveraging
comparatively dominant position
to conduct unfair trading activities
(e.g., eliminating counterparties
or trading commodities, imposing
unfair transaction terms or
conditions), using internet
technology to interfere with
competitors’ business, among
others.

In addition, the Draft also attempted to
further improve regulations on sales
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promotion with prizes, infringement of
trade secrets, misleading
advertisement and etc. In terms of law
enforcement, the Draft proposed to
empower the relevant government
authority to seize illegal assets and
apply to court to freeze illegal funds
allegedly involved in unfair competition
activities. To enhance the
implementation, the Draft proposed
fines of up to RMB3 million and
penalties on those who refuse to
cooperate during government
investigations.

The Anti-Unfair Competition Law
currently in effective was promulgated
more than two decades ago, which
could no longer function well in today’s
economic circumstance. The
proposed Draft, in contrast, with
notable efforts to accommodate
developed business practice, is widely
expected to promote fair competitions
in a better fashion.
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