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Approval Requirement for Setting up and Change of FIEs to Be Abolished Nationwide
VAN & e Toh | A5 YA R e T -

On September 3, 2016, the Standing
Committee of the National People’s
Congress approved the Decisions on
Amending Four Laws such as the Law
of PRC on Wholly Foreign-Owned
Enterprises (the “Decisions”), which
will take effect from October 1, 2016.
Pursuant to the Decisions, for the
foreign-invested enterprises (or FIEs)
which will not engage in the industries
in the list of the special administration
to be further promulgated by the State
Council (the “Negative List”), the
establishment and follow-on corporate
changes will only be subject to ex-post
filing requirements with (instead of
prior approval of) competent offices of
the Ministry of Commerce (the
“MOFCOM”).

On the same day, MOFCOM released
the draft Interim Measures for Filing
Administration on the Establishment
and Change of the Foreign-Invested
Enterprise (the “Draft”). The Draft is
also expected to be implemented from
October 1, 2016. The highlights of the
Draft include:

(i)  Filing Administration: For the
FIEs not engaging in the
industries in the Negative List,
their establishment and follow-on
corporate changes will only be
subject to filings with competent
provincial offices of MOFCOM.
The FIEs or its investor(s)
(collectively, the “Filing Entities”)
could go through the filing
procedures by filling in the forms
and submitting necessary
information and documents
through online platform set up by
MOFCOM. The establishment
filing could be proceeded from
the date when an FIE obtains the
pre-registration of its corporate
name till the 30th day after the
FIE obtains its business license,
while the time for submitting
applications of the change filings
should be within 30 days after
such changes have been
adopted by the resolutions of the
FIEs’ highest authority (unless
otherwise required by applicable
PRC laws and regulations). The
competent MOFCOM office will
complete the filing procedures
within 3 working days and the
Filing Entities could request the
competent MOFCOM office to
issue filing receipts upon
completion of the filings. If the
establishment or corporate
change of an FIE also triggers
antitrust review or national

security review according to
applicable PRC laws and
regulations, the FIE also needs
to go through government
approval and review procedures
in such connection;

(i)  Coordinated Administration:
Pursuant to the Draft, MOFCOM
will corporate closely and share
relevant information of the Filing
Entities with such other
administrative authorities
governing public security, state-
owned assets, customs, taxes,
administration for industry and
commerce, securities, and
foreign exchange. MOFCOM
will promptly notify other
competent government
authorities of illegal or non-
compliance activities of the Filing
Entities which are beyond
MOFCOM'’s administrative
authority once it becomes aware
of such activities; and

(iii)  Punishment Measures: In
violation of the filing obligations,
a Filing Entity will face a fine up
to RMB30,000 and should
correct the noncompliance within
the time limit prescribed by the
competent MOFCOM office. If
the Filing Entity engages in any
restricted industry without any
prior approval from competent
MOFCOM office, or engages in
the business prohibited for
foreign investment, in addition to
the aforesaid fine, it will be
ordered to cease to run the
restricted or prohibited business
and dispose of relevant shares
or assets within a designated
time limit. In addition, the Filing
Entity’s noncompliance will be
recorded in MOFCOM’s credit
system and publicized by
MOFCOM.

The launch of the Decisions and the
Draft reflects that Chinese government
has gained solid experience in the
negative list administration system
previously carried out in the four pilot
free trade zones and formed the
confidence in adopting the similar
regulatory system on a nationwide
basis. Itis believed that the new rules
will greatly facility the establishment
and follow-on corporate change
procedures of FIEs and is expected to
further promote the foreign investment
activities in the future.
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Rules on P2P Lending Business Officially Published

P2P 15 B ) 1E 7% Hh

Based on the public comments on the
draft Interim Measures on Managing
the Business of Online Intermediary
Agency of Lending Information (the
“Draft”) promulgated in December
2015 (please refer to our January
Issue of China Regulatory Updates for
more information), the China Banking
Regulatory Commission (the “CBRC”),
the Ministry of Industry and
Information, the Ministry of Public
Security and Cyberspace
Administration of China jointly
published the Interim Administrative
Measures on Business Activities of
Intermediary Agency of Online
Lending Information (the “Measures”)
on August 17, 2016, formally setting
out the regulatory regime for the “peer-
to-peer” (or P2P) lending information
intermediary activities. The
companies currently engaging in P2P
lending information intermediary
business (the “P2P Platforms”) have
been granted a transitional period of
12 months to make necessary
adjustments to their existing business
models to meet the new requirements
under the Measures. The highlights of
the Measures include:

(i)  Ex-post filing: Similar to the
Draft, the Measures adopt ex-
post regulatory system. A P2P
Platform does not need to
acquire any special government
approval before it runs business
but shall, after obtaining the
business license, go through
filing procedures with local
department of CBRC and obtain
relevant ICP license;

(i)  Negative list: The negative list
provided in the Measures is
quite different from that in the
Draft. Pursuant to the
Measures, the P2P Platforms
shall not use the platform to
finance itself (but financing their
related parties is allowed), nor
shall they carry out offline
promotions by themselves or a
third party. Furthermore, The
P2P Platforms are not allowed to
run asset securitization-like
business or engage in
transferring creditor’s rights in
the form of packaged assets,
securitized assets, trust assets
and fund units. The Measures
further forbid the P2P Platforms
from involving in such high-risk
business as granting loans for
securities investment, over-the-
counter transactions, futures

(iii)

contracts, structured products
and other derivatives trading.
Compared with the Draft, the
Measures no longer prohibit P2P
Platforms from doing in-kind
crowdfunding business, while
the equity crowdfunding is still
prohibited;

Custodian requirement for
clients’ capital: According to the
Measures, the P2P Platforms
shall separate their own capital
account from clients’ capital
account and appoint qualified
third party banks as custodians
of clients’ funds. In accordance
with the rough statistics of the
CBRC, less than 3% of the
approximately 2,349 existing
P2P Platforms have set up client
fund custody arrangement as of
June 2016. This means that
more than 97% P2P Platforms
will need to transform their
current capital management
models according to the
Measures or otherwise exit from
the more regulated P2P market;

Borrowing caps: The Measures
set upper limits for borrowings:
i.e., an individual is allowed to
borrow up to RMB200,000 from
a single P2P Platform and up to
RMB1,000,000 in total from all
P2P Platforms; as for a legal
person or other organization, the
amount should not exceed
RMB1,000,000 from one
platform and RMB5,000,000 in
total from all platforms. The
aforesaid borrowing caps are
way less than the actual amount
that many users intend to borrow
form the platforms. These caps
are expected to curb lending
business through P2P Platforms,
and some of the platforms may
have to consider shifting their
business to small- scale lending
going forward; and

Miscellaneous: The Measures
require the P2P Platforms to
include “P2P lending information
intermediary” in their business
scopes, instead of in their
corporate names as provided in
the Draft. Moreover, the
information disclosure
requirements are generally
simplified in the Measures
compared to the Draft and P2P
Platforms are required to engage
law firms to evaluate their

3

compliance status in operation.
Detailed implementing rules on
disclosure requirements as well
as guiding compliance opinions
are yet to be promulgated by
relevant government authorities.

k2015412 H (W 2% 45 55 45 2 A AL
¥k 45 35 3 B BB AT ArvE (ER &L
*n) ) ( “UERERFY 7 ) xR
W& iE S W 1201641 A TiChina
Regulatory Updates) H &5, 20165F
8A17TH, HEMR K&, Iiﬁﬂfn g1k

%\ﬁﬁﬁﬁlﬁﬁﬁﬂﬁ LINAER
A (2% FEBEE B A A mm&x@m

PRETAT IMED < E <<j}/2i>> 7, fﬁ
WAL T WA 55 B Ay Bt ( “pap
1ﬂﬁ”>ﬂwwﬁﬂﬁU3¢%umwwﬁ
HIR A (M) KAz HiEr124
Ho IME) MEBENEMT:

() FEERBIE. OpE) KIAWY
& CER B WA FRRENE
%%, BPP2PAL M TE ¥ 57 J5 T A 5%
A T B R R ) PR A, 7 B
M IEHAE SY=AEIN
4T [T Bl &R
ﬁﬁ“éﬁﬂmﬁﬁf“ﬁ’]
RN LfF 5 AR T
JE R AEBHE B ik%

(i) MEFEREH. R AmEESR
5 (ER= LAY A A B K
A, WA (IRE) o P2PHLEY
ANEBEAT B R (B IHA = gl
TR A S 2 BIRED 5 P2PHLEY
AR EATEIEL 2B =TT
AL, WA, (IME) BT
P2PHL 4 AN13 IF i 2K Bt 7=k 234k
Mk 5% B S PAFT LB =L RSk
R TN XY E 3
R FEAUE AT NHE, I
HIP2PHL ¥4 A~ 75 M 3 1% 22 i %2
ﬁ%mﬁ %ﬁé%\mﬁ%#

il 4 T R 1 b

<<7} /2a>> ] #P2PH1

K%M%%ﬂﬁ%%&% it
* fESR 2 WA o sz
%”m%@

B=AREFEEER: MHE
) . P2PHL L 24 0k 345 & %%
ME T AL AR 9 28 =7

%
N &
&
kg ¢
TR
=
= A
&R

BN
2

Y
LN T I

0

RESHI
R
HE

$3H&E

Hl#ﬂnm“%

FF

nu%n

nig

(iii)

o
>
m
m
%
&R
C:[ﬁ
Mﬁ
r T ok
HEE%@

>

RE

K>

=S

fﬂF‘-
MR BhEE|
EEFOEME D

P2P1ﬂ$’]ﬁ 49
REMFE FHER
AiE3%, F4HI97
R

(iv) FHEAEKXRLER: 5 (GEK)
%»*ﬁ% (Ipig) xf T —

K AN AEP2PHL 1 15 3K A W 1
ﬁT%%ME [Fl— B AAE

X
g

_'\’
e =
B
=z

X
e
N

=

fﬂ]ﬁ

E%EEE

H



o — 6 F YR

HAN Y1 LAW OFFICES

CHINA REGULATORY UPDATES

September, 2016

—P2PHLAE K R BAEIL N R
12075 76, 1EASFIP2PAL) 18 K
BATAET NRM1004 7t

ﬁ#%kiﬁm@mfﬂ P2P
MUR 3 R U N IR 100
ﬁmmﬁmwwm%%mﬁ%
ﬁTEﬁAEﬁ%Wﬁhﬁm
LW%&@@%?*M
P2PHL 14 3K 15 & 3K 1
woRE, #8P2PHL
¢ﬁﬁﬁ%ﬁ% 4

CAPITAL MARKET / % ATt

SHHTEA, DL
(v) EHAth: WIE k), P2PHLIY
) 22 U ] R I S 5 A A X 4%
fERIE B RA” , ZERE (F
RE LY FP2PHLIA I A\l 4
%*ﬁ@ﬁ“ﬂ%ﬁkﬁﬁ¢
A”Hi%%*%ﬁ%@

U

ll

Sm@%&

NEEQ Relaxed Requirements on PE Registration with AMAC
S B RABIAN A F R B R ST T &R RER

On September 2, 2016, the National
Equities Exchange and Quotations
Co., Ltd. (or NEEQ) released the
Answers to Relevant Questions
Regarding Registration and Filing of
Private Equity Funds with AMAC (the
“Q&A").

According to the Q&A, in respect of
such major financing activities to be
conducted by a NEEQ-listed company
or a company intending to list on
NEEQ as public listing, issuing new
shares, major assets reorganization,
before the application of such
financing activities is submitted for
NEEQ’s review, a private equity fund
manager (the “Manager”) or a private
equity fund (the “PE Fund”) managed
by a fund manager who has already
been registered with AMAC, is not
required to complete the registration or
filing procedures with AMAC if the
aforesaid Manager itself or the PE

Fund (as the case may be) intends to
participate in such financing activities
as potential investor, provided,
however, the Manager or the fund
manager of the PE Fund (as the case
maybe) should issue a commitment
letter specifying the promised
application date of the required
registration or filing procedures with
AMAC.

By relaxing PE registration/filing
requirement with AMAC, the Q&A
would help to increase the efficiency of
NEEQ’s review of the above-
mentioned financing activities
participated by the PE Funds or the
Managers.
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NEEQ Imposed Limitations on Special Rights Attached to Shares Issued by NEEQ-Listed

Companies

BRI =AREE A R AERE

On August 8, 2016, the National
Equities Exchange and Quotations
Co., Ltd. (or NEEQ) released the
Frequently Asked Questions (lll) of
Share Issuance by NEEQ-Listed
Companies (the “FAQ 1II”).

According to the FAQ Ill, the share
subscription agreements to be entered
into by and between NEEQ-listed
companies and investors shall not
contain such provisions as anti-
dilution, mandatory or restricted
dividend distribution, most-favored-
nation treatment, independent director
appointment right and veto rights at
the board, liquidation preference not
compliant with applicable laws, as well
as other special provisions which may
jeopardize the legitimate interests of
the NEEQ-listed companies or their
shareholders, nor shall the NEEQ-
listed companies become liable for

AT LI ERFIR KK

any kind of such special provisions.

However, whether some special
provisions could be included among
all or part of the shareholders in a
separate shareholders agreement or
whether those specific provisions
already existed in a company’s
investment agreement should be
removed before the company applies
for NEEQ listing remains to be seen
in practice.
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NEEQ Provides Transfer Services for Preferred Shares

EEBERBNEATT AT BRI RS

Pursuant to the announcement
published by the National Equities
Exchange and Quotations Co., Ltd. (or
NEEQ) on August 8, 2016, the
preferred shares issued non-publicly
by eligible public companies could be
transferred at NEEQ in accordance
with the Pilot Implementation of
Business Guidelines for Preferred
Shares on NEEQ.

The announcement is another move of
the NEEQ’s bid to encourage and
support the development of preferred
share market and is likely to promote
preferred share investment activities.
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Shenzhen-Hong Kong Stock Connect Program Prepared to Be Launched

BR¥EE ST e % TAEIE R 3

According to the Joint Announcement
of the China Securities Regulatory
Commission and the Securities and
Futures of Hong Kong dated August
16, 2016 (the “Joint Announcement”),
the two regulatory authorities have
approved, in principle, the
establishment of the Shenzhen-Hong
Kong Stock Connect Program.

It is noteworthy that there is no
aggregate quota limit under the
Shenzhen-Hong Kong Stock Connect
Program, while the aggregate quota
limit under the Shanghai-Hong Kong

Stock Connect Program is lifted upon
the promulgation of the Joint
Announcement. Furthermore, the
requirements on eligible transactions,
settlement and listing, method of
settlement and qualifications of eligible
investors provided under the Shanghai
-Hong Kong Stock Connect Program
are also applicable to the Shenzhen-
Hong Kong Stock Connect Program.
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These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
or circumstance. © Han Yi Law Offices All rights reserved.

For further information, please write us at inquiry@hanyilaw.com.
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