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FOREIGN INVESTMENT / 4 %

On December 7, 2018, the Asset Management Association of
China (“AMAC”) issued the modified Private Fund Manager
Registration Guideline (the “New Guideline”) to replace the
former version issued on December 22, 2017 (the “Old
Guideline”; please refer to our January 2018 issue of China
Regulatory Updates for details). The New Guideline clarified and
enhanced the compliance requirements for managers of private
funds by summarizing and enumerating various issues and
problems (including false capital contribution or unlawful capital
withdrawal, shareholding nominee arrangement, instability of
equity structure, engagement in conflict business by related
parties, among others) identified in the previous registration
practice since the release of the Old Guideline and consolidating
various existing applicable rules (e.g., answers to questions,
notices, system prompts) previously issued by AMAC. Set forth
below are some notable highlights of the New Guideline:

1. Requirements on equity structure. The New Guideline
stressed that a fund manager shall keep its equity structure
clear and stable. Such arrangements as shareholding
nominee, multilayer equity structure, capital contributions in
different entities with same source, cross-shareholding
structure are strictly prohibited by the New Guideline.

2. Additional regulations on related parties. According to the
New Guideline, any circumvention of regulations on related
parties of fund managers is prohibited and conduction of
competing business by different fund managers under the
same control is discouraged. For instance, if an applicant
has an affiliate already registered as a fund manager, (i)
the applicant is required to clarify such matters as the
purpose and reasonableness for setting up another fund
manager(s), the difference of businesses between such
affiliate and the applicant and the proposed measures to be
adopted to avoid competition between the two affiliated
fund managers; and (ii) the actual controller of the
applicant and such affiliate are required to undertake that
they shall take joint liabilities for any violation by the
applicant in its future business operation.

3. No regqistration requirement for SPVs. The New Guideline
clarified that a qualified special purpose vehicle (“SPV”)
established by a registered fund manager (such as a SPV
established without any management personnel or actual
office, or not performing functions of a fund manager) for
establishment of a fund or investment purpose is not
required to be registered as a fund manager with AMAC.
Instead, the SPV should be disclosed as a related party of
such fund manager.

4. Introduction of registration suspension mechanism. The
New Guideline for the first time listed 11 situations that may
result in suspension of the fund manager registration
process. According to the New Guideline, if there exist two
or more situations as provided in the list, AMAC will
suspend the registration process for 6 months and
resumption of the application process will not be accepted
by AMAC unless and until the noncompliance has been
rectified by the applicant.

A New Draft of Foreign Investment Law Released (#MEi# %) EERMEREL

201851226 H, “EANRAERSHELEM A T
(e NREMTE SRR itk () )« (184

On December 26, 2018, a draft of the Foreign Investment Law
(the “New Draft”) was released by the National People’s
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MARKET ACCESS / Wil

Congress for public comments by February 24, 2019. This draft
was much shorter than the previous version (i.e., the Draft
Foreign Investment Law (the “2015 Draft”, please refer to our
February 2015 issue of China Regulatory Updates for details))
issued by the Ministry of Commerce (“MOFCOM”) on January
19, 2015. With the aim to streamline management of
investments by both domestic and foreign investors and further
boost foreign investment, the New Draft is meant to build a
fundamental legal framework by clarifying differences in various
existing foreign investment rules and local practice on the basis
of pre-establishment national treatment system and negative list
for foreign investment.

It is noteworthy that the 2015 Draft tried to clarify the legal
ambiguity of VIE structures widely used by foreign and Chinese
investors in many industries where foreign investment is
restricted or prohibited. According to the 2015 Draft, investment
in any domestic enterprise or holding interests in any domestic
enterprise by foreign investors via contract, in trust or through
other ways (i.e., a VIE structure) is deemed as one form of
foreign investment and the MOFCOM, in an official explanation,
proposed three solutions to deal with the existing VIE structures
(i.e., filing approach, filing and approving approach and
approving approach). However, all the aforesaid have not been
addressed by the New Draft.
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On December 25, 2018, the National Development and Reform
Commission and the Ministry of Commerce jointly promulgated
the Negative List for Market Access (2018 Edition) (the “Negative
List”), which marks the start of nationwide implementation of
negative list approach for market access. Compared with the
trial version released in March 2016, the Negative List removed
more than half of the items from the prohibited and restricted lists
and offered equal entry access for all market players regardless
of their natures (e.g., domestic investors or foreign investors,
state-owned enterprises or private entities) or scale with an aim
to stimulate the vitality of investment throughout the country.

It is noteworthy that, in order to effectively monitor and prevent
potential risks associated with the new products and new
business models incessantly emerging in finance and TMT
internet areas, the Negative List newly introduced two items
prohibiting market players from engaging in illegal financing
activities and illegal internet-related businesses. Moreover, with
an effort to consolidate market access restrictions provided in
some existing rules and streamline nationwide management, the
Negative List has consolidated the restrictions provided in the
following rules: the Directory for the Guidance on Adjustment of
Industrial Structure, the Directory for the Investment Projects
Approved by Government and the Directory for Market Access of
the Internet Industry.

Measures on Share Redemption of NEEQ-Listed Companies Implemented ¥ =R [5] MBS 7% b
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On December 28, 2018, the National Equities Exchange and
Quotations Co., Ltd. (the “NEEQ”) finally released the long-
awaited Implementing Measures on Share Redemption of NEEQ
-Listed Companies (the “Redemption Measures”). The
Redemption Measures have provided such detailed
requirements for the share redemption as the redemption
method and among others with the aim of further improving the
NEEQ market functions, stabilizing capital market expectations,
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and protecting legal rights and interests of investors and NEEQ-
listed companies.

According to the Redemption Measures, a NEEQ-listed company
may redeem its shares through the following ways: (a) bidding or
market-making process, (b) tender offer, or (c) private
agreements. Among the aforesaid ways, share redemption by a
private agreement shall only be carried out under the following
circumstances as set out in the Redemption Measures: (i) the
shares to be redeemed were originally issued by the company to
the shareholders in exchange of relevant assets transferred by
such shareholders to the company (“Issuance for Purchase of
Asset”) and such shareholders failed to fulfill its performance
commitments made during the Issuance for Purchase of Asset;
or (i) the shares to be redeemed are held by the employees who
obtained such shares based on the company’s employee stock
ownership plans or equity incentives (the “ESOPs”) and failed to
satisfy the vesting/exercising conditions. Further note that
pursuant to the Redemption Measures, the redeemed shares
shall be mainly used for the purpose of implementation of the
ESOPs or capital reduction of the company.
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In line with the Guiding Opinions on Improving Suspension and
Resumption Systems for Shares of Listed Companies (the
“Opinions”) issued by the CSRC on November 6, 2018 (please
refer to our December 2018 issue of China Regulatory Updates
for details), on December 28, 2018, Shanghai Stock Exchange
(the “SSE”) and Shenzhen Stock Exchange (the “SZSE”) have
released their respective guidelines to implement the Opinions
(the “Guidelines”, i.e., the Guidelines for Companies listed on
Shanghai Stock Exchange on Suspension and Resumption of
Share Trading for Major Events and the Guidelines for
Companies Listed on Shenzhen Stock Exchange on Information
Disclosure No.2 — Suspension and Resumption of Share
Trading) with an aim to provide further protection for the trading
rights of the investors and promote integration of domestic and
international capital markets.

Although there might be differences in relevant rules, both
Guidelines have set out their respective detailed requirements
based on the principles under the Opinions in such major
aspects as reducing suspension reasons, clarifying suspension
preconditions, shortening suspension period, strengthening
disclosure obligations and among others.
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