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To make up for the gap in the National Social Security Fund (the
“NSSF”), the PRC State Council released the Implementation
Plans on Allocating Certain Portion of the State-Owned Assets to
Enrich the NSSF (the “Implementation Plans”) on November 18,
2017, which at the same time has replaced the Temporary
Management Measures on Raising Social Security Funds by
Reducing State-Owned Equity Shares and the Implementation
Measures on Transferring Part of the State-Owned Equity
Shares to Enrich the NSSF Within the PRC Securities Market
(collectively, the “Old Policy”). The Implementation Plans
outlined a new framework for allocation of state-owned assets to
enrich the NSSF from such perspectives as the scope of assets
to be allocated, the targets and asset ratio, the parties to
undertake the assets and post-transaction management
requirements, among others.

Under the Old Policy, any stated-owned enterprise (or SOE)
shareholder of a listing company, regardless of its size or
business scope, is required to transfer certain portion of its
shares in the listing company at the point of offshore IPO, stock
placement or onshore IPO. To the contrary, the Implementation
Plans set its focus on the origin of the state-owned assets,
asking the equity allocation to be made at the ultimate parent
company of a large or mid-sized SOE group.

Pursuant to the Implementation Plans, only large and mid-sized
SOEs and financial institutions, excluding any social enterprise,
cultural enterprise, policy-making and development financial
institution and any other enterprise as specified by the State
Council, are required to perform assets allocation. In addition,
the Implementation Plans provided timetables for SOEs based
on whether they have completed corporate reforms. For SOEs
under central government administration and local SOE groups
which have completed corporate reform, the equity allocation
should be implemented immediately, while for those whose
corporate reform isn’t completed yet, they should accomplish the
reform in a timely manner first, and implement the equity
allocation promptly thereafter. It is also required that the SOE
groups which have not completed the corporate reform to explore
the feasibility of equity allocation at their first layer subsidiaries.
The rule of thumb is that the equity allocation will be taken on an
“experimenting first, organizing by grades and propelling step-by-
step” basis. In 2017, selected SOEs under central government
administration and SOEs in selected local areas will start the
experiment first, while in 2018 and thereafter, all other eligible
SOEs will complete equity allocation in accordance with the
experiment experiences in batches.

° Potential Impact on Private Equity Funds with SOE
Background

Under the Old Policy, since it is not clear as to (i) how to
identify the nature of a private equity or PE fund (especially
a partnership PE fund) involving SOE funding, namely,
whether such a PE fund would be deemed an SOE
shareholder liable for equity allocation as a result of having
SOE as its general partner, or having certain portion of
funding coming from SOE as its limited partner; and (ii)
whether the portfolio companies of such a PE fund should
therefore fulfill the equity allocation obligation when going
IPO, the SOE-related equity allocation had been a
controversial issue for PE fund raising and exiting through
portfolio IPO. Now under the new Implementation Plans,
since the equity allocation will be conducted at the ultimate
parent company level of a large or mid-sized SOE group,
generally speaking, PE funds with SOE funding will not
need to make equity allocation anymore upon portfolio
IPOs.
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° Potential Impact on Capital Market

For the capital market, it seems to be not bad news if
taking into consideration that the SOE-related equity
allocation is no longer required to be performed
concurrently with IPOs.
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To unify regulatory standards on asset management products,
the People’s Bank of China, the China Banking Regulatory
Commission, the China Securities Regulatory Commission, the
China Insurance Regulatory Commission and the State
Administration of Foreign Exchange jointly issued the Guidance
on Regulating the Asset Management Business of Financial
Institutions (the “Draft Guidance”) for public comments on
November 27, 2017. The Draft Guidance proposed integrated
rules to deal with such hot issues as multi-layer product nesting,
misuse of leverage, over betting on arbitrage and speculations.

Although the Draft Guidance does not mention PE fund
specifically, based on its provisions and the public comments
made by the regulatory agencies, potential influence on PE
industry can still be anticipated to some extent. For example, the
Draft Guidance stipulates that unless otherwise specified by law,
non-financial institutions shall not launch or sell any asset
management product; if it is permitted, the non-financial
institution should strictly follow all applicable regulations as well
as the requirements of investor eligibility management under the
Draft Guidance. According to a spokesman for the central bank,
when referring to unless otherwise specified by law, it mainly
refers to the issuance and placement of PE funds. The Draft
Guidance will apply if the state’s laws or regulations do not
regulate otherwise.

In general, it seems that the PRC regulatory authorities are
willing to use this Draft Guidance to govern PE fund raising as
well, viewing fund managers as non-financial institutions and
their funds as asset management products. However, it is not
clear as to whether PE funds’ investment, exit and other activities
will also become subject to the Draft Guidance.

In addition, the Draft Guidance clarifies that an asset
management product can only invest in one layer of other asset
management products, and the investee asset management
product should not invest further in any other asset management
product (unless it is a public securities investment fund).
Financial institutions are required not to provide any channel for
asset management products to circumvent any regulatory
requirement. From this point of view, if PE funds will be
regarded as asset management products, they can only invest in
one level of other asset management products, which means the
multi-layer nesting product model currently adopted by some
banks, trust companies and securities brokers will no longer
work. Moreover, fund of funds or FOF will not be allowed to
source funding from asset management product any more. As a
result, source of funding seemingly becomes more restricted for
PE funds.

ANTI-UNFAIR COMPETITION / RAIEHES

Amended Anti-Unfair Competition Law Revises Commercial Bribery Definition £E A KHEESBIT
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On November 4, 2017, the Standing Committee of the PRC
National People's Congress amended the Anti-Unfair
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Competition Law (the “New Rule”), which will take effect on
January 1, 2018. Compared to the currently effective Anti-Unfair
Competition Law promulgated in 1993 (the “Old Rule”), the New
Rule seriously revised the definition of commercial bribery.
Considering commercial bribery has always been a concern for
investments and corporate legal compliance, we hereby would
like to share some of our preliminary observations and analyses
for your general reference.

With respect to receiving commercial bribery, a person might be
held liable under the Old Rule is the deal counterparty itself
(either a natural person or an institution), while pursuant to the
New Rule, employees of the deal counterparty, any institution or
individual entrusted by the deal counterparty to take care of
relevant matters, or any institution or individual who used his
authority or power to influence the deal might all become subject
to penalties. As it is believed that the essential problem of
commercial bribery is when any representative or agent of a
party takes bribe, he will most likely breach his duty of loyalty and
improperly influence the potential deal which is against the spirit
of fair market competition, for a long it has been deemed
inappropriate that the Old Rule makes the deal counterparty itself
rather than its representative or agent as the target. From this
point of view, breach or not of the duty of loyalty should be
carefully viewed when taking commercial bribery or not is being
examined.

After the New Rule becomes effective in 2018, it would be
advisable for investors to re-examine the commercial bribery
issue, asking deal partners and portfolio companies to comply
with the new regulations.
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On November 3, 2017, the National Development and Reform
Commission (the “NDRC”) released for public comments the
draft Administrative Measures for Overseas Investment by
Enterprises (the “Draft’), to significantly modify and beef up the
Administrative Measures for the Approval and Filing of Outbound
Investment Projects promulgated by it in 2014 (the “Circular No.
9”). Highlights of the Draft include, among others:

1. Scope of eligible investment entities to be expanded:
Under Circular No. 9, only onshore legal persons are
specifically permitted to make overseas investments,
leaving such other entities as non-legal person
organization and natural person individuals unattended.
The Draft for the first time makes it clear that all kinds of
onshore financial enterprises and non-financial enterprises,
non-enterprise organizations and natural persons (via
offshore investment vehicles) should follow the
requirements of the Draft when invest overseas.

2. The “Small Road Ticket” to be cancelled: Under Circular
No. 9, where any outbound investment involving PRC
entity's investment exceeding US$300 million, a project
information report is required to submit for NDRC review
before any substantive work can be carried out. NDRC wiill
issue a confirmation letter, or the so-called “Small Road
Ticket”, within seven business days if it believes the project
is consistent with the nation’s outbound investment
policies. To save time and enhance the deal certainty, the
Draft proposes to cancel this pre-investment filing
requirement.
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3. Government review and approval to be delegated to lower
level authorities: According to the Draft, review and
approval of the PRC State Council will no longer apply to
overseas investments. Instead, NDRC will review and
decide all sensitive projects that involve investments in
sensitive nations and areas or in sensitive industries,
regardless of the form or amount of investments.

In general, the Draft indicates the Chinese government’s
intention to further simplify the administration and regulation over
outbound investments. However, it does not signal that the
government will loosen its control of capital outflows since 2016.
We understand that in the near future, overseas investments in
certain industries or through certain methods (e.g., in real estate
areas, or through offshore equity investment fund or platform
without genuine industrial investments) will still be subject to
stringent regulation.
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Based on the consensus reached by the presidents of China and
the United States during their meeting in Beijing, a spokesman
for the PRC Ministry of Finance revealed in November that China
plans to further relax market access for foreign investments in
several financial sectors.

1. Banking industry: The existing limitations on foreign
investments in Chinese banks and other financial asset
management companies, i.e., no more than 20% for any
single foreign shareholder and in aggregate no more than
25% for all foreign shareholders, are planned to be lifted.
Both foreign and domestic investors in banking industry will
become subject to a unified equity ratio control.

2. Securities and fund industry: Foreign investors are
expected to hold, directly or indirectly, up to 51% equity
interests in securities firms, fund management companies
and futures companies. No more limits on foreign
shareholding ratio will be held 3 years later.

3. Insurance industry: Foreign investments by any single or
multiple foreign investors in life insurance companies will
be allowed up to 51% in the next 3 years, compared to the
current ceiling of 50%. Any cap will be removed in 5 years.

The above statements signal encouraging policy direction for
foreign investors interested in China's financial sector. It will
however take time for the Chinese legislative body to write them
into specific rules and regulations. As always, we will continue to
monitor further developments in these areas.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
or circumstance. © Han Yi Law Offices Al rights reserved.
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