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CSRC to Expand Depository Receipts Business under Stock Connect Scheme
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In order to support domestic companies to offer and list securities
in overseas markets, to strengthen the confidentiality and
archives administration concerning such overseas listing, and to
enhance cross-border regulatory cooperation in this regard, the
China Securities Regulatory Commission (or CSRC)

promulgated the amended Regulations on Strengthening the
Confidentiality and Management of Archives Related to
Overseas Issuance and Listing of Securities by Domestic
Companies (the “Amended Regulations”) for public comments on
April 2, 2022.

The Amended Regulations proposed to make the following major
changes to the currently effective 2009 version of rules: (i)
expanding application scope from direct overseas listing to
include indirect overseas listing by domestic company (please
refer to our December 2021 & January 2022 issue of China
Regulatory Updates for details of CSRC'’s latest draft rules on
overseas listings); (ii) strengthening confidentiality obligations
and pre-approval requirements on domestic company’s public
disclosure or provision of material information (including state
secrets, work secrets of governmental sectors and other
information which has significant influence on national security or
public interest) to listing agencies or foreign institutions such as
regulatory authorities to reduce entrance of unnecessary state
secrets and sensitive information into working papers; and (jii)
allowing foreign securities regulatory institutions and other
competent authorities to carry out inspection, investigation and
evidence collection in respect of the overseas listing activities by
domestic companies through a cross-border regulatory
cooperation mechanism, with Chinese government assistance.
The modification demonstrates that the core issue between
China and the United States on whether the audit working papers
of the US-listed China companies can be inspected by US
regulatory authorities is expected to achieve a substantial
breakthrough.

IEM Y REEKEIE

On February 11, 2022, CSRC issued the revised Rules for
Depository Receipts Business under Stock Connect Scheme
between Domestic and Overseas Stock Exchanges (the
“Revised Rules”), which came into effect and replaced the Trial
Rules for Depository Receipts Business under Shanghai-London
Stock Connect Scheme (the “Trial Rules”; please refer to our
November 2018 issue of China Regulatory Updates for details)
issued in October 2018 immediately on the day of issuance.

We note that, according to the Revised Rules and a press
conference held by CSRC, compared to the Trial Rules, the
Revised Rules further expanded the scope of eligible issuers,
allowing companies listed on the Shanghai Stock Exchange (or
SSE), the Shenzhen Stock Exchange (or SZSE) or stock
exchanges in the UK, Switzerland and Germany to offer global
depository receipts (GDRs) or Chinese depository receipts
(CDRs) (as the case may be) under the stock connect scheme.

It is worth noting that, the Revised Rules are not applicable to
CDR offerings on SSE or SZSE by overseas-listed red-chip
companies (i.e., companies based in mainland China but
incorporated and listed overseas), whose activities shall instead
be subject to and in accordance with the Serval Opinions on Pilot
Programs of Issuance of Shares or Depositary Receipts by
Innovative Enterprises in China (please refer to our March & April
2018 issue of China Regulatory Updates for CDR issuance
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requirements for red-chip companies and other details) issued in
March 2018. Another highlight of the Revised Rules is that it
allows overseas issuers to offer CDRs on domestic stock
exchanges based on newly issued underlying shares to raise
capital in onshore capital market.

On March 25, 2022, both SSE and SZSE issued interim
measures and relevant guidelines for implementation of the
Revised Rules, providing details on issuance requirements,
threshold for qualified investors, information disclosure
requirements and procedures for termination of listing, among
others.

In general, the Revised Rules and relevant measures are
expected to further deepen the connectivity between domestic
and overseas markets and improve the domestic market’s ability
and international competitiveness of serving real economy. We
will continue to monitor and update on the regulatory
developments and corresponding PRC practice in this
connection.

MOST Seeks Public Comments on Draft Detailed Administrative Measures on Human Genetic
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On March 22, 2022, the Ministry of Science and Technology (or
MOST) promulgated the Draft Implementation Measures of the
Administrative Regulations on Human Genetic Resources (the “Draft
Measures”) for public comments, setting out comprehensive
administrative requirements on the collection, storage, utilization and
overseas provision of human genetic resources (the “HGR”) in
accordance with current regulatory regime as provided in the
Administrative Regulations on Human Genetic Resources (the “HGR
Regulation”) that has already been effective since July 2019.
Highlights of the Draft Measures include, among others:

1. Clarify the definition of “Foreign Entity” to strengthen the
administration on foreign investment through VIE structure.
Under the HGR Regulation, foreign entities (defined as foreign
institutions or individuals or entities established or actually
controlled thereby) are prohibited to collect or preserve the
Chinese HGR or provide the HGR abroad. Absent clear
definition of “actual control”, controversy exists as to whether
an onshore entity operated under VIE structure would be
deemed a foreign entity in previous practice. In response, the
Draft Measures provided guidance on what constitutes “actual
control”: (i) foreign institutions or individuals directly or
indirectly hold more than 50% of shares, equity interests,
voting rights, property shares or other similar rights or interests
of an onshore entity, (ii) foreign institutions or individuals enjoy
voting rights in the decision-making bodies or other rights or
interests sufficient to impose significant influence on an
onshore entity’s decision-making or internal management, or
(iii) foreign institutions or individuals are able to exert
significant influence on an onshore entity’s decision-making,
operating management or other major events through
contracts or other arrangements. Pursuant to the Draft
Measures, an onshore entity actually controlled by foreign
investors through VIE structure would be regarded as a foreign
entity, and thus subject to prohibition, restrictions or pre-
approval requirements on collection, preservation, utilization
and provision of the Chinese HGR abroad. Nevertheless, both
the HGR Regulation and the Draft Measures have made it
clear that they are not applicable to collection, preservation,
overseas provision and other HGR related activities for the
purposes of clinical diagnosis and treatment, blood collection
and supplying services, criminal investigation, doping detection
and funeral and interment services. Therefore, it is unlikely
that the proposed expansion of the scope of foreign entities
under the Draft Measures will have significant impact on the
onshore entities established or controlled by foreign capital




lm'l i — 1P P HAT

HAN Y1 LAW OFFICES

CHINA REGULATORY UPDATES

Feb - Apr, 2022

2. UG/ HLEER, R E A AERE
SRR E R AN H I, SR =
D5 AT A e PRI 52 77 58240 7€ B I I A7 1T
A& TTATS SCFIIERFRAT . 75 TC 7 HUS PR R
VEAT s (i) A U PR 1 56 6 5 B R VF T
Ja, AR H T K& N A B
REEE B AT A REVER] s LK (i) Pr & 1R
VEAI AT e B A S, O H A vrAR
HORE A A E A SR, O AR
CIe

BBl B3R B N A S, SR B A IE AR T R
B 2 4o B DA RBIRRE 7 35 05 T LE D M 4l
(Va8 00 HF I Gk SR gt TR R . EX T IR
FETT AR BHIT I H BT ML S 29080 7 / BE A Al
M5 AR AR 1 2SIt i A2 75 2 0 AR DR T H B E
WE R BT R S A AR K P A B R
BEAT FEH A E S5 1R AT EOR WA, X B BATTRE Ak
VIR RALIEEN S FIREE -

engaged in the above-mentioned activities.

2. Loosen application requirements to reduce compliance
burden. The Draft Measures specified for the first time that: (i)
temporary storage of HGR for the purpose of teaching or
clinical testing pursuant to applicable laws or relevant clinical
scientific research projects is not regarded as “preservation”
and thus not subject to preservation approval under the HGR
Regulation; (ii) after completion of clinical research filing or
obtainment of preservation approval (as the case may be), an
applicant is no longer required to obtain collection approval
from MOST for the same project; and (iii) foreign entities may
be conditionally exempt from ethical review in a Sino-foreign
cooperative project and immaterial changes will be eligible for
a recordation filing instead of a prior approval procedure.

In addition, the Draft Measures also include provisions on intellectual
property, security review and law enforcement procedures, which
provide a legal basis for the regulatory authorities to conduct routine
supervision. However, for the medical institutions and drug or
medical devices production/R&D enterprises that are carrying out
relevant scientific research projects, issues as to whether there will
be any non-retroactive mechanism or transition periods for such
existing projects and whether the domestic or foreign nature of
relevant enterprises should be reidentified yet to be clarified. We will
continue to closely monitor and update major regulatory
developments in this area.
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China Continues to Strengthen Regulation on Data Security
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On February 10, 2022, the Ministry of Industry and Information
Technology published a new draft of the Administrative Measures
on Data Security in the Industrial and Information Technology
Sectors (Draft for comments) (the “Second Draft”), which
incorporated public opinions on a previous draft that was first
released on September 30, 2021 (the “First Draft”), for the
purpose of implementing such higher-level laws and regulations
as the Data Security Law, Cybersecurity Law, Personal
Information Protection Law, among others.

Several specific requirements are set out in the Second Draft on
data processing activities in the field of industry and information
technology sectors as follows: (i) Expansion of scope of data -
Under the First Draft, only industrial data and telecoms data are
subject to regulations. The scope of data has been extended to
cover radio data under the Second Draft; (ii) Refinement of data
hierarchical classification framework - Based on the data
classification framework established under the Data Security Law
and the Network Data Security Management Regulations (Draft
for Comment), the Second Draft adjusted the data classification
methods and judgment standards, classifying data in the field of
industry and information technology sectors into three different
risk categories: “ordinary”, “important” and “core” data; (jii)
Establishment of full life-cycle security management system - The
Second Draft required data processors to take differentiated
measures to protect the data in the process of data collection,
storage, utilization, processing and transfer according to the data
security level. It is worth noting that compared to the First Draft,
the Second Draft removed the outright ban on cross-border
transfer of core data. Both core data and important data are
allowed to be transferred overseas provided a security
assessment has been made in accordance with PRC laws and
regulations; and (iv) Emphasis on personal information protection
- Rather than merely integrating personal information into unified
data classification management system under the First Draft, the
Second Draft added the Personal Information Protection Law as
the legislative basis for this regulation to emphasize the special
protection for personal information.

The promulgation of the Second Draft signals China’s intention to
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set comprehensive compliance requirements for data processors
in the field of industry and information technology sectors. It is
suggested that relevant enterprises refer to these regulations to
improve their data compliance systems to reduce data security
risks.
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