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Third Draft Amendments to Company Law Issued for Public Comments
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On September 1, 2023, the third draft of Amendments to
Company Law (the “2023 Amendments”) was issued for public
comments following the review by the 14th NPC Standing
Committee and after the release of the first and second draft
revisions respectively in December 2021 and December 2022
(please refer to our December 2021, January 2022 and
December 2022 issues of China Regulatory Updates for details).
Compared to the previous revisions, several new provisions in
the 2023 Amendments have generated wide discussions.
Highlights of the 2023 Amendments include, among others:

1. A 5-year limit on capital contribution for LLCs. The 2023
Amendments propose to add a time limit on capital
contributions for limited liability companies (LLCs) (i.e., the
registered capital of a LLC should be fully paid within five
years from its incorporation by its shareholders). However,
2023 Amendments remain unclear on whether the time
limits on capital contribution also apply to any increase in
capital after the establishment of an LLC and whether the
limit has retrospective effect on existing LLCs. By contrast,
the current PRC Company Law has adopted a capital
subscription regime since 2013, allowing shareholders of
LLCs to set capital contribution timelines in the articles of
associations at their discretion. This new requirement aims
to bolster shareholders’ accountability and safeguard
interests of creditors, albeit potentially resulting in an
escalation of capital management expenses for
enterprises.

2. Proportionate capital reduction. The 2023 Amendments
add a new requirement on capital reduction that all the
shareholders shall reduce their capital contributions in a
LLC in proportion to their shareholding ratios while failing to
clarify whether the shareholders could reduce their capital
contributions disproportionately upon negotiations for such
reasons as reorganization, valuation adjustment, among
others as what they do under the current PRC Company
Law. Further legislative interpretation in this regard would
be required, if this provision is finally adopted.

3. Strengthen Controlling Shareholders’ Responsibilities. The
2023 Amendments (i) entitle shareholders to request the
company to repurchase its shares at a reasonable price in
case the controlling shareholder abuses its shareholder
rights and seriously damages the interests of the company
or other shareholders; and (ii) clarify that controlling
shareholders and actual controllers who do not serve as
directors, supervisors or senior management but effectively
manage the company’s operations shall be subject to
fiduciary duties and diligence obligations to the company.

CSRC Further Regulated Share Reductions by Controlling Shareholders and Actual Controllers of

A-Share Listed Companies
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On August 27, 2023, the China Securities Regulatory
Commission (the “CSRC”) issued the Notice on Further
Regulations of Share Reductions (the “Notice”). According to the
Notice, when a A-share listed company’s stock price is lower
than its IPO price or net asset value per share, or if a A-share
listed company has not made any cash dividend or its
accumulated cash dividends are less than 30% of the average
annual net profits during the latest three fiscal years, the
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CAC Proposed to Facilitate Cross-Border Data Transfer
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controlling shareholders and actual controllers of such listed
company, together with their concerted parties, shall not sell
down shares and reduce their shareholdings in the company via
the secondary market. If the listed company does not have a
controlling shareholder or actual controller, the Notice shall be
applicable to the largest shareholder and its actual controller.

On September 26, 2023, the stock exchanges in Shanghai,
Shenzhen and Beijing all released detailed rules in connection
with the Notice, clarifying that the “secondary market reduction”
refers to selling down shares through centralized bidding system
or bulk trading in the stock exchange; thus, other forms of share
trading such as transfer by private agreement are not subject to
the restrictions of the Notice. The rules also clarify such other
key factors specified under the Notice as determination of current
stock price, net asset value per share, insufficient dividends,
among others, as well as the disclosure requirements for the
share reduction plans by controlling shareholders. The Beijing
Stock Exchange further added that, in addition to the aforesaid
circumstances, shareholding reduction by the controlling
shareholders and actual controllers of a listed company is also
prohibited if the company reported a loss in its most recent
audited financial report.
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On September 28, 2023, the Cyberspace Administration of China
(the “CAC”) released the Draft Provisions on Regulating and
Facilitating Cross-Border Data Transfer (the “Draft Provisions”),
seeking public comments. The Draft Provisions proposed to
lighten the compliance burden for enterprises, especially
multinational ones, in data export from China by providing some
safe harbors, among others. If adopted, the Draft Provisions may
have the following major effects:

1. Provide safe harbors for data export. According to the Draft
Provisions, the following cross-border data transfers from
China would be exempted from such presumably
burdensome data-export related procedures as CAC
security assessment, CAC standard contracting, and
personal information protection certification: (i) exporting
data (other than personal data or important data) generated
from international trade, academic cooperation, cross-
border manufacturing, and marketing; (ii) exporting
personal data that is not collected and generated within the
territory of China; (iii) transferring personal data necessarily
used for execution or performance of a contract to which
the subject of such personal data is a party, such as one
concerning cross-border shopping, wire transfers, flight and
hotel bookings, and visa processing, etc.; (iv) exporting
employee personal data for purposes of implementing HR
management according to legally established employment
policies and collective labor contracts; (v) exporting
personal data that is necessary to protect people’s life and
property security in emergencies; (vi) exporting personal
data of no more than 10,000 individuals within one year
(provided that the consents of such relevant individuals are
obtained); and (vii) exporting data from the free trade zones
(FTZs) and such data is not included in the negative lists
published by FTZs. The Draft Provisions also clarified that
data handlers would not be required to go through the CAC
security assessment procedure concerning “important
data”, if the data to be transferred offshore has not been
designated as “important data” by competent PRC
regulators, either through public announcement or specific
notice.

2. Ease data export requirements. Under the Draft Provisions,
if the data handlers export personal data of over 10,000 but
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SAMR Published Anti-Monopoly Compliance Guidelines for Business Concentrations
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less than one million individuals within a one-year period,
then after (i) signing a standard contract and filing it with
the CAC in the provincial level, or (ii) passing certain CAC
ratified certification concerning personal information
protection, such data handlers may not go through the CAC
security assessment procedure. However, if they export
personal data of more than one million individuals, the data
handlers would still need to follow the CAC security
assessment procedure.

In brief, the Draft Provisions purport to take initiatives to allow
certain routine data exports to facilitate daily business operations
and improve cross-border free data flows, the effects of which (if
implemented) in practice are yet to be seen.

EXTH

On September 11, 2023, the State Administration for Market
Regulation (the “SAMR”) published the Anti-Monopoly
Compliance Guidelines for Business Concentrations (the
“Guidelines”) as a specialized guidance in the field of merger
control under the Anti-Monopoly Compliance Guidelines for
Business Operators released in 2020. The Guidelines provided
interpretation and practical suggestions concerning the
application of the Provisions on Review of Business
Concentration and other related regulations (please refer to our
April 2023 issue of China Regulatory Updates for details),
including hypothetical examples on the determination of such
challenging issues as “control” in the case of minority
shareholdings, appropriate filing timing for transactions carried
through several steps, and actions that may trigger “gun-
jumping”. In addition, the Guidelines clarified that the party with
responsibility for filing (i.e., the business operators that would
obtain “control” after the proposed transaction) shall be liable for
the failure of merger control filing, and encourage and
recommend businesses with a revenue over the filing threshold to
establish a merger control compliance management system, the
implementation of which will also be a consideration in the case
of an SAMR investigation of an illegal concentration if so
triggered.

Overall, while the merger control compliance and enforcement
thereunder are not mandatory, the Guidelines set forth major
compliance considerations from the merger control perspective
which will provide useful practical reference to enterprises
involved in merger control activities.
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